
No. 4271

United States Circuit Court of Appeals

For the Ninth Circuit

J. M. DiKEMAN, W. A. Baker, Erxest Gove,

Mike Zakula, and J. C. Mitrphy,

PlaintW's bi Error,

vs.

Jewel Gold Mining Company (a corpora-

tion), and Jewel Mining Syndicate (a

corporation).

Defendants in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

Arthur Frame,
Anchorage, Alaska,

Walter Christie,

Glaus Spreckels Building, San Francisco,

Attorneys for Plaintiffs in Error

FILE
OCT IT 1924 '

r.D;MONet<TON,





No. 4271

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. M. DiKEMAN, W. A. Baker, Eenest Gove,

Mike Zakula, and J. C. Muephy,

Plaintiffs in Error,

vs.

Jewel Gold Mining Company (a corpora-

tion), and Jewel Mining Syndicate (a

corporation),

Defendants in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

The Case.

This case comes up on the writ of error from the

United States District Court for the Territory of

Alaska, Third Division, to have vacated and an-

nulled an order entered by that court setting- aside

an order vacating and setting aside a sale of real

property by the Marshal.

The Facts.

On January 13, 1923, there was entered in the

United States District Court for the Territory of



Alaska, Third Division, a decree in this proceeding in

which it was adjudged that certain labor liens were,

ever since the date of their filing and recordation,

valid liens upon the estate of Jewel Gold Mining

Company and Jewel Mining Syndicate in the min-

ing property described in said decree. The Jewel

Gold Mining Company was the owner of the mining

claims while Jewel Mining Syndicate was the les-

see. The decree ordered the property sold to satisfy

the various liens aggregating $17,561.40 besides in-

terest, costs and attorneys' fees. (Trans, pp. 1

to 6.)

On May 2, 1923, execution issued upon said de-

cree, directed to the Marshal, who, on June 9, 1923,

sold the property for $3500.00, disbursing the money

received from this sale in the payment of commis-

sions, costs and expenses of the sale, attorneys' fees

allowed by the decree, costs of preparing and filing

the liens as allowed by the decree, and costs in-

curred in said action. (Trans, pp. 6 to 11.) These

exhausted the money received upon the sale, leaving

unpaid the principal sum of the liens and interest.

(Trans, pp. 11 to 12.)

No order was ever made confirming this sale nor

was any motion for confirmation thereof ever filed.

(See Plffs. Additional Praecipe, Trans, p. 35, and

Clerk's certificate, Trans, p. 37.)

In the decree it was directed that a personal

judgment should be entered against Jewel Mining

Syndicate for the amount of any deficiency shown

due the plaintiff by the Marshal's return upon the



execution, and also directed that execution might

issue therefor. (Trans, p. 5.) The Marshal's re-

turn on this execution showed the sum of $18,043.56

as unpaid on the judgment. (Trans, p. 12.)

On July 23, 1923, the Marshal received from

Jewel Mining Syndicate, who was lessee of the

property and also the judgment debtor, the sum of

$3542.50 for a redemption of the property from the

sale made by him on June 9th. The Marshal there-

upon issued a Certificate of Redemption of the

property from this sale. (Trans, pp. 13-15.)

A second alias execution was issued on the judg-

ment on August 18, 1923, which directed the Mar-

shal to again sell this property and also to levy upon

the property of the judgment debtor, Jewel Mining

Syndicate. (Trans, pp. 15-18.) Acting under this

second alias execution the Marshal garnisheed

$6000.00 belonging to the judgment debtor, levied

upon the mining property which he had previously

sold on June 9th and also levied upon certain other

mining claims in which it appeared that the judg-

ment debtor Jewel Mining Syndicate had an in-

terest. Thereafter on the 6th day of October, 1923,

he sold the property levied upon for $4125.00. After

deducting his commissions and costs he deposited

the balance of the money received on this execu-

tion, viz: $9893.10 with the clerk of the court.

(Trans, pp. 15 to 22.)

On January 16, 1924, plaintiffs in said action,

who are the plaintiifs in error here, filed a motion

for the confirmation of this sale. On February 8,



1924, defendant in error Jewel Gold Mining Com-

pany filed its objection to the confirmation of this

sale, specifying two reasons: First, that as the

judgment in favor of the plaintiffs was not personal

as to it but only against its property the sale on

June 9, 1923, under the first execution had exhausted

all redress against said Jewel Gold Mining Com-

pany and its property and that the property was

released and discharged from the lien of judgment

by reason of said sale. Secondly, that the redemp-

tion of said property from the sale of June 9, 1923,

by the judgment debtor Jewel Mining Syndicate

was for the benefit of Jewel Gold Mining Company

and placed its property beyond the reach of the

plaintiffs; therefore the sale of October 6, 1923,

was wholly void. (Trans, pp. 23-24.) The court

on February 13, 1924, made an order directing that

the $6000 received upon the execution be paid to the

plaintiffs but that the sale on October 6, 1923, be

set aside because all the property was sold for a

lump sum and included in it property not subject

to levy and sale because the property belonged

to persons other than the judgment debtor Jewel

Mining Syndicate. (Trans, pp. 24-25.)

Points in Issue.

The question in this case is the effect of the pre-

tended redemption by the judgment debtor from

the sale made by the Marshal on June 9, 1923, which

sale was never confirmed. The court's refusal to



confirm the second sale and its order setting aside

the second sale are assigned as errors. (Trans, pp.

26-27.)

Argument.

The liens in this case were impressed upon the

property by virtue of the provisions of Chapter 13

of the Session Laws of 1915 of the Territory of

Alaska, Section 5 of which provided

:

"All work and labor performed in, on, or
upon a mine or mining claim at the instance of

any person in privity with, or having the right

of possession, or privilege of working or min-
ing thereon from the owner or his authorized
agent, in prospecting, opening up, developing,

mining, or in doing any other class of work
necessary or convenient to the opening up, de-

velopment or mining of such mine or mining
claim, or the separation or reduction to a com-
mercial value of the minerals therein, thereon,

or extracted therefrom, shall be deemed to have
been done at the instance of the owner of the

mine or mining claim, and such owner's inter-

est therein shall be subject to any lien filed in

accordance with the provisions of this act."

No question is made by anyone as to the validity

of the decree impressing the liens upon the prop-

erty of Jewel Gold Mining Company. The effect

of the statute regulating miners' liens is to pledge

the property to the payment of the money due to

workmen as much so in contemplation of law as

though the owner of the ]n'operty had given a mort-

gage upon the property to secure the claim of the



amount due to the workmen. The theory under

which plaintiffs in error proceeded was that when

Jewel Mining Syndicate redeemed from the Mar-

shal's sale of June 9th the lien of the judginent

under the foreclosure decree was reinstated upon

the property and that a resale of the property could

be had to satisfy the unpaid portion of the judg-

ment.

Three points are urged as to why the order

setting aside the sale is error.

1. Jewel Gold Mining Company could not legally

object to the motion for confirmation;

2. The redemption by Jewel Mining Syndicate

from the sale of June 9, 1923, amounted to no more

than a pro tanto payment of the judgment, leaving

the lien still attached to the land

;

3. Redemption by the judgment debtor from the

sale of June 9, 1923, reestablished the lien on the

land, the lien never having been divested, but mere-

ly suspended.

JEWEL GOLD MINING COMPANY COULD NOT LEGALLY
OBJECT TO THE MOTION FOR CONFIRMATION.

Redemption from a judicial sale is purely a stat-

utory right and may take place only in accordance

with the statute. The right of redemption, called

in common law, equity of redemption, is not the

statutory right of redemption. This equity of re-

demption is barred by a sale under a foreclosure,

whether the foreclosure be that of a mortgage, con-



tract lien, or lien created by statute. Section 393

of the Code of Civil Procedure of Alaska (Sec.

1225 of the 1913 Compiled Laws of Alaska) pro-

vides :

"A judgment of foreclosure shall have the

effect to bar the equity of redemption and prop-
erty sold on execution issued on a judgment
may be redeemed in like manner and with like

effect as real property sold on an execution is-

sued on a judgment/'

Any right that might exist to redeem the prop-

erty from the sale of June 9, 1923, would be by

virtue of this statute.

Section 1119 of the 1913 Compiled Laws of

Alaska provides for redemption only by the fol-

lowing classes:

"First: The judgment debtor or his suc-

cessor in interest in the whole or any part of

the property separately sold;

Second: A creditor having a lien by judg-
ment, or mortgage, on any portion of the pro})-

erty, or any portion of any part thereof, sepa-

rately sold, subsequent to that on which the

property was sold."

Examination of the decree shows conclusively

that Jewel Gold Mining Company was not the

judgment debtor in that the judgment was not per-

sonal to it, but only upon its land. Jewel Gold

Mining Company therefore had no right to redeem

from the sale of June 9, 1923.

The provisions of the Alaska laws relating to exe-

cution sales are taken almost bodily from the laws

of Oregon and the interpretations placed on these
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provisions by the Oregon Supreme Court are most

persuasive in determining the intent of Congress in

enacting these provisions.

In Higgs v. McDuffie, 81 Ore. 267, it is said

:

"Unless he becomes a judgment debtor under
the decree the one who hitherto held the equity

of redemption is cut off from all right to re-

deem the land."

Again, in the same case, at page 269, the court

says:

"For illustration, suppose Brown, without
giving any personal obligation on his part,

mortgages his land to secure the promissory
note of Smith. In the event of foreclosure the

mortgagor, Brown, not having become a judg-
ment debtor, because he did not owe anything,

would not have the statutory right of redemp-
tion. His contract right of redemption or his

equity of redemption, to use the phrase of the

Code, would be barred by the decree."

In 27 Cyc. at page 1799, it is said

:

"The equity of redemption must be distin-

guished from a statutory right of redemption.

There is a common law or equitable right of

redemption inherent in every transaction con-

stituting a mortgage or having the essential

character of a mortgage. This is a highly fa-

vored equity, and unless released to the mort-

gagee by a bargain founded on a good con-

sideration and entirely free from fraud and
oppression or in some way waived or lost or

barred by the statute of limitations, it can be

cut off in no other way than by a regular and

proper foreclosure. But that is where the

equity of redemption ends. After sale under a

decree of foreclosure it is entirely extin-

guished. '

'



Not having the right to redeem nor being the

judgment debtor Jewel Gold Mining Company had

no standing in court and could not object to the

motion of confirmation of the sale of October 6,

1923.

Section 1115 of the 1913 C-ompiled Laws of Alaska

declares that no one can be heard to object to the

confirmation of an execution sale except the judg-

ment debtor, or in case of his death, his representa-

tive. Such has been the rule follow^ed by the United

States District Courts in Alaska, as is evidenced

by the opinion and decision in

Pecaravich v. Gilmore, 6 Alaska 108.

Obviously, then, the Jewel Cold Mining Company
had no standing in the court below, and has none

here, to object to the confirmation of the sale of

October 6, 1923.

"Confirmation of such sale is a purely statu-

tory proceeding and when granted attests sim-

ply that the proceedings connected with a sale

are regular.
'

'

17 Cyc. p. 1265.

Still another reason appears why Jewel Gold

Mining Company has no standing in court. The

record discloses the failure on its part to file objec-

tions seasonably to plaintiffs' motion for confirma-

tion, which motion w^as filed January 16, 1924. The

objections to confirmation were filed February 8,

3924, some 23 days later. Under the provisions of

Section 1115 of the 1913 Compiled Laws of Alaska

the judgment debtor should have filed his objections
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within five days after the return of the execution.

The execution was returned October 12, 1923.

(Trans, p. 23.)

Both because Jewel Gold Mining Company was

not a judgment debtor and because its objections

were not filed within the time limited by the statute,

the court below should have disregarded them and

should have granted plaintiffs' motion for confirma-

tion of sale. That most of all the court below could

have done under the circumstances was to have

ordered a resale as upon execution received as of

that day and this only because in its opinion sub-

stantial irregularities appeared in the sale to the

prejudice of the judgment debtor.

Subdivision 2, Sec. 1115 of the 1913 Compiled

Laws of Alaska.

THE REDEMPTION BY JEWEL MINING SYNDICATE FROM
THE SALE OF JUNE 9, 1923, AMOUNTED TO NO MORE
THAN A PRO TANTO PAYMENT OF THE JUDGMENT
LEAVING THE LIEN STILL ATTACHED TO THE LAND.

The record discloses that before the order of con-

firmation or even a motion for confirmation of the

sale of June 9, 1923, was made the judgment debtor

Jewel Mining Syndicate redeemed from the sale.

Plaintiffs in error firmly contend this amounted to

but a pro tanto payment of the judgment, leaving

the land subject to the liens ordered foreclosed. In

discussing this point we will not discuss the effect

of a redemption by the judgment debtor, leaving

that point to the next division of our argument.
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A sale by the Marshal under an execution does

not by itself pass title. Something more than mere-

ly the Marshal's act is required; this is confirmation

of the sale by the court.

Sec. 1115 of the 1913 Compiled Laws of

Alaska.

Foreclosure and execution sales under the laws of

Alaska are judicial sales and must needs have the

sanction of the court under whose guidance and

decree the sale is made before there can be said to

be a sale. The Marshal's sale is but one step in the

process of the transmutation of title. Until the

court by confirmation passes upon the sale and

adopts it as its own act no sale in fact has taken

place, no title is passed. Such is the declaration of

the highest court in the land, for in

Blossom V. Railroad Company, per- Wallace,

207,

the Supreme Court of the United States says:

"In sales directed by a court of chancery the

whole business is transacted by a public officer

under the guidance and superintendence of the

court itself. Even after the sale is made it is

not final until a report is made to the court and
it is approved and confirmed."

Confirmation is a judicial act by which the court

adopts the sale as its own.

"Confirmation is the formal expression of the

judicial sanction of the sale by which the court

makes the sale its own, and an order of con-

firmation is a judicial, and not a ministerial,

act. Since before confirmation the sale is not

in a legal and technical sense a sale, but the
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accepted bidder is merely a preferred pur-
chaser, confirmation is necessary in order to

complete the sale."

35 C. J., Sec. 60, p. 43.

The Marshal is merely the ministerial agent of

the court.

10 R. C. L. p. 1318, par. 116;

Ann. Cas. 1913A, 1217 and note.

In as much as there was no sale until confirmation

was had ]3laintiff's lien was not divested, for as the

Supreme Court of Oregon said in

Settlemire v. Newsome^ 10 Ore. 446,

"It is not sufficient, to divest the lien, that

the power should be partly executed by an in-

choate sale. The sale is but one of the steps

in the exercise of the power; the power must
be fully executed to make the change in the

status of the property necessary to divest the

lien."

The act of the judgment debtor in paying the

Marshal the amount necessary to redeem from this

sale could not, as we shall point out in the next

division of our argument, relieve the property of a

lien which the attempted sale of it had not suc-

ceeded in doing. How can we then consider the

payment made by the judgment debtor as anything

more than a pro tanto reduction of the judgment,

leaving the lien attached to the property for the

reduced amount?
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REDEMPTION BY THE JUDGMENT DEBTOR FROM THE
SALE OF JUNE 9, 1923, REESTABLISHED THE LIEN ON
THE LAND, THE LIEN NEVER HAVING BEEN DIVESTED,

BUT MERELY SUSPENDED.

To relieve the lands of Jewel Gold Mining (Com-

pany from the lien of plaintiffs it would be neces-

sary for a sale to take place and this sale to be con-

firmed by the court. A redemption by the judgment

debtor has the effect of reestablishing the lien and

subjects the land to a second sale to satisfy the un-

paid portion of the lien. Logically this must be so,

for the lien can be divested only by a sale which

passes title. Until the title passes the lien is not

divested, but merely suspended; suspended because

the title is in the grasp of the law. When, then,

thru the act of the judgment debtor, that title

is freed from the grasp of the law, the lien again

attached and binds the property as before. As we

have pointed out, the Oregon laws are the basis of

the laws of Alaska. The Oregon statutes on exe-

cution are similar to those of Alaska. In consider-

ing this question the Oregon Supreme Court in

Seftlemire v. Netvsome, supra,

held that the lien was not divested until the title

had passed by the execution sale and that a redemp-

tion by the judgment debtor or his successor in in-

terest reinstated the lien and subjected the property

to a resale.

"The lien is a quality in the judgment, in-

separably connected with it, which determines

the extent of the right to take the land in exe-

cution under the judgment as against adverse

claims. The lien binds the title of the judg-
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ment debtor, and until there has been a legal

transmutation of that title the lien should ap-
parently continue. There is no sale in a legal

sense until the title has passed.

The execution comes as a power to seize the
debtor's title and pass it to the purchaser. The
lien binds the title—the ownership in the land

—

and having attached to the title, prevents its

transfer by the debtor so as to affect the lien.

It is not sujficient to, to divest the lien, that the

poweA' should he partly executed hy an inchoate

sale. The sale is but one of the steps in the

exercise of the power. The power must be
fully executed, to make the change in the status

of the property necessary to divest the lien.

* * * The lien is suspended because the title

bound by the lien is in the grasp of the law;

free the title from that grasp and the lien binds

as before." (Italics ours.)

Again the precise question was before the same

court and the decision in the Settlemire case was

affirmed. The court said:

"The effect of a sale under execution is to

suspend, but not to divest, the lien of the judg-

ment, as it suspends all subsequent liens until

redemption is made, but a sheriff's deed cuts

them off altogether. During the interim be-

tween the sale and the deed, the rights of the

parties interested are measured by the statute.

The sale is inchoate and does not transfer title

until consummated by the execution and de-

livery of the deed in due course of law. If sub-

sequent lienors, whether by judgment, decree

or mortgage, redeem, the course of the sale is

not thereby impeded or precluded, but finally

culminates in a deed as if no redemption was
had by any one, and the deed puts an end to

the lien of the judgment or decree under which

the sale was made, and all other liens subse-
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queiitly acquired. But a redemption by the
judgment debtor. has a very different effect. It
terminates the sale, and restores the estate.

The sheriff's duties are at an end, and he can
proceed no further. And such is the effect of
a redemption by his successor in interest. The
statute has provided for redemption by but two
classes of persons,—the judgment debtor and
his successor in interest, and creditors having
liens, etc. A redemption by the latter class is

with a purpose of securing a sheriff's deed in

pursuance of the sale, and a redemption by the

former is inimical to the sale, and puts an end
to it; and the effect cannot be different whether
the judgment or his successor in interest re-

deem. The lien of the judgment under which
the sale proceeded, if only partially satisfied,

is not divested or eradicated, but is simply
suspended, as are the liens of all creditors hav-

ing subsequent judgments, decrees, or mort-

gages, pending the sale. If the sale is perfected

either to the purchaser or through the redemp-
tion by subsequent lienors, they are all swept
away; but if redemption is had by the judg-

ment debtor or his successor, they all survive

or are reinstated as though no sale had been

had. This must be said of the subsequent liens,

and it should be true of the' lien of the judg-

ment under which the sale was effected; else,

if it only took effect as of the date of the re-

demption, subsequent liens would become su-

perior and entitled to prior payment upon a

resale."

Flandfrs v. Anmac'k, 32 Ore. 19,

California adheres to the rule that when property

which is sold for less than the amount of the judg-

ment to satisfy which the sale was had, is redeemed
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by the judgment debtor, the lien of the unsatisfied

portion of the judgment attaches.

Simpson v. Castle^ 52 Cal. 644;

11 Cal. Jur. p. 110;

15 Cal. Jur. p. 227, par. 240, note 5.

In 10 R. C. L., p. 1351, par. 141, it is said:

"By the probable weight of authority, re-

demption by the judgTaent debtor of his land
sold under execution for less than the judg-

ment reinstates the lien for the unpaid balance,

and a resale of the land may be had to satisfy

such balance if the judgment lien has attached

at the time that the transfer is made."

Citing

Miitchell V. Ringle, 151 Ind. 16; 50 N. E. 308;

68 A. S. R. 212 and note.

To the same effect are

Lemmon v. Oshorn, 153 Ind. 172;

Hervey v. Krost, 116 Ind. 268;

Porter v. Steel Comp., 122 U. S. 267;

23 C. J., p. 728, par. 754, and cases cited in

note 78.

'Briefly recapitulating, the decree setting aside

the sale of October 6, 1923, was error for the follow-

ing reasons:

1. Jewell Gold Mining Company did not file ob-

jections to the sale within the time limited by law^,

nor did it have any right to object to the confirma-

tion, not being the judgment debtor.
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2. The sale of June 9, 1928, never haviiio been

confirmed by the court was not a sale and could not

divest the lien.

3. Redemption by the judgment debtor from the

unconfirmed sale amoimted only to a pro tanto pay-

ment of the judgment, the lien for the balance still at-

taching to the land.

4. Redemption by the judgment debtor had the

effect of reinstating the lien for the unpaid balance

and a resale was proper.

For these reasons the order should be annulled

and the court below be directed to enter a nunc pro

tunc order confirming the same.

ORDER DENYING CONFIRMATION REVIEWABLE BY WRIT
OF ERROR.

We have been served by a motion on behalf of

Jewel Gold Mining Company to dismiss the writ

of error upon the ground that the order sought to

be reviewed is not a final order or judgment. As

we pointed out in the first division of our argument,

Jewel Gold Mining Company not being the judg-

ment debtor could not, under the Alaska laws, ob-

ject to the confirmation of the sale and was not

and cannot be harmed by any order of the court

below, or of this court, in the premises. It has no

standing before the court and is as to this proceed-

ing a stranger. If it has any rights in the prop-
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erty it must assert them in another proceeding, tlie

judgment of foreclosure having become final.

Pecarovich v. Gilmore, 6 Alaska 108.

That the order denying confirmation is a final

order admits of no doubt, however. It is made

after final judgment and if not reversed conclusively

determines the right of the parties.

Porter v. Mitchell, 194 Fed. 49;

Tornanses v. Melsing, 106 Fed. 775;

Potter V. Beal, 50 Fed. 560;

Dell V. Estes, 10 Ore. 359

;

Schroeder r. Pehling, 20 S. D. 642 ; ,

Koehler v. Ball, 2 Kan. 160

;

Dakota Inv. Co, v. Sullivan, 9 N. D. 303.

Dated, San Francisco,

October 4, 1924.

Respectfully submitted,

Arthur Frame,

Walter Christie,

Attorneys for Plaintiffs in Error.


